IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTIA

NEW CENTURY BANK d/b/a : CIVIL ACTION
CUSTOVERS BANK :
V.
OPEN SOLUTI ONS, | NC. E NO. 10- 6537
FI NDI NGS OF FACT
AND CONCLUSI ONS OF LAW
Bartl e, C. J. March 7, 2010

Plaintiff, New Century Bank, doing business as
Custoners Bank ("Custoners"), has filed suit agai nst defendant
Open Solutions, Inc. ("OsI") for conversion, replevin, and
declaratory relief related to certain data files it acquired from
a failed bank through the Federal Deposit |nsurance Corporation
("FDIC"). sl counterclaimed agai nst Custoners for breach of
contract and declaratory relief. Following a bench trial, the
court makes the follow ng findings of fact and concl usi ons of
| aw.

I .

On July 9, 2010, USA Bank failed and was cl osed. The
FDI C was appoi nted receiver, and on July 9, 2010, the FD C and
Custoners entered into a Purchase and Assunpti on Agreenent
("Purchase Agreenent") in which Customers acquired substantially
all of USA Bank's assets, including its electronic custoner data.

See 12 U.S.C. § 1821(c).



Two sections of that Purchase Agreenent are
particularly relevant here. Section 4.7 governs "Data Processing
Equi prrent and Leases.” Under this section, Custoners had 90 days

fromJuly 9 to exercise an option "to: (i) accept an assignment
fromthe [FDIC] of all |eased Data Processing Equi prent and (ii)
purchase at Fair Market Value fromthe [FDIC] all owned Data
Processi ng Equi pment."” Custoners admits that a failure to give
any notice to the FDIC within 90 days would nmean that Customers
had agreed to assune | eases of such equi pnment and to purchase
such equi pnent. The Purchase Agreenent defines Data Processing
Equi prent as "any equi pnent, conputer hardware, or conputer
software (and the | ease or licensing agreenments rel ated thereto)
ot her than Personal Conmputers, owned or |eased by [USA Bank] [on
July 9, 2010], which is, was, or could have been used by [USA
Bank] in connection with data processing activities."

The next section of the Purchase Agreenent, 8§ 4.8,
applies "to agreenents existing as of [USA Bank's] C osing which
provi de for the rendering of services by or to [ USA Bank]."
Section 4.8 requires Custoners to give the FDIC notice within 30
days of whether it will or will not assunme such contracts.
Section 4.8 further provides that Custoners "shall be deened by
the [FDIC] to have assuned agreenents for which no notification
is tinely given." The significant difference between 8§ 4.7 and
8§ 4.8 for present purposes is that Customers had 90 days to

reject contracts governed by 8 4.7 for "Data Processi ng Equi prent



and Leases” while it had only 30 days to reject contracts "for
t he rendering of services" enconpassed by § 4.8.

Shortly after the Purchase Agreenent was signed, the
FDI C provided Customers with a list of contracts to which USA
Bank had been a party and which identifies the contracts with
"index nunmbers.” This list included a contract with OSI signed
Decenber 31, 2008 bearing index nunmber 265. On this list, the
FDI C descri bed the "type of service" OSI provided under that
contract as "Data Processing.” The FDIC s list further noted
that Custoners had a 90-day option on this contract. 1In addition
tothis list, the FDIC provided to Custoners electronic files
containing the contracts that corresponded to each index nunber.
Thus, Custoners had all the contracts for review. For the
contract bearing index nunber 265, the electronic file Custoners
recei ved contained not only the Decenber 31, 2008 contract ("2008
Agreenent") between USA Bank and OSI, but al so an August 31, 2005
contract ("2005 Agreenent").

The 2005 Agreenment was signed between USA Bank and
CSl''s predecessor, BISYS Information Solutions, L.P. ("BISYS").
Entitled "Services Agreenent,"” it obligated Bl SYS to provide USA
Bank with certain data processing services in exchange for
agr eed- upon paynments by USA Bank. OSI is the successor in
interest to BISYS. The 2005 Agreenent allowed USA Bank to enter
custoners' debits, credits, transactions, and personal
i nformation using proprietary BI SYS software | oaded on USA Bank

conputers. All processing and storage of such data occurred on

-3-



Bl SYS's conputer, called a data center, |ocated on Bl SYS

property.

Simlarly, transactions a customer executed on USA

Bank's internet website were processed at BISYS' s data center.

The BI SYS data processing systemthat USA

use under the 2005 Agreenent is called Total Pl us.

Bank acquired a license fromBISYS to use the Total
on the bank's prem ses, USA Bank did not | ease that

purchase it from BI SYS

Bank paid to
Whi | e USA
Pl us software

sof tware or

The electronic files in which Bl SYS

stored USA Bank's custoner data are inconpatible with any ot her

data processing system Thus, those files cannot be | oaded into

anot her conpany's data processing conputer program w thout first

translating those files into a different format.

USA Bank's nonthly paynents to Bl SYS depended on the

vol une of services that BISYS rendered during the nonth, subject

to a mandatory m ni num char ge.
t he charges USA Bank woul d pay in the event

termnate its relationship with BISYS.

Agr eenment provi des:

At [USA Bank's] request ... BISYS shal
deliver to [USA Bank] all of the [USA
Bank] Files then retai ned by Bl SYS
including file layouts and their
descriptions in BISYS format and shal
provi de in accordance with Bl SYS
deconversi on policies, reasonable and
necessary assistance with the
deconversion fromthe BI SYS Systemto a
non- Bl SYS system (" Deconversion"). [USA
Bank] shall pay BI SYS for Deconversion
assi stance in accordance with BI SYS

t hen current Deconversion rate schedul e.

Paynment for Deconversion together with
all other paynents which are due, and
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The 2005 Agreenent al so specified
it desired to

Section 9(B) of the 2005



which will becone due pursuant to the

provi sions of this Agreenment shall be

paid to BISYS prior to delivery of such

[ USA Bank] Fil es.
The testinony of OSI enpl oyees confirned that 8 9(B) contenpl ated
"Deconversion” as a transition froma BI SYS systemto a non-BI SYS
system

The second contract contained in the electronic file
t hat Custoners received fromthe FDIC in connection with index
nunber 265 was the 2008 Agreenent, executed after OSI had
acquired BI SYS. Under the Agreenent, called a "Data Processing
Services Agreenent,” OSI is to transition USA Bank to a different
OSl dat a- processing systens called the DNA system As with Total
Plus, OSI would own the DNA system software on USA Bank's
conputers, and all data processing and data storage activities
woul d occur on OSI's data center. |In Decenber 2008, OSI al so
of fered a version of the DNA systemin which the custonmer bank
conducts all data processing on the bank's own conputers, but
this is not the version of the DNA system USA Bank purchased.
Section | X(B) of the 2008 Agreenment contains | anguage nearly
identical to the portion of § 9(B) of the 2005 Agreenment quoted
above, except that the nane "BI SYS' has been replaced with the
name "QOpen Sol utions."”

Shortly after the acquisition, Custoners considered the
contracts |listed under FDI C index nunmber 265 as service contracts

under 8 4.8. On COctober 5, 2010, Custoners requested a 30 day

extension of the deadline under "Section 4.8(a)(i) of the



Purchase and Assunption Agreenent” to notify the FDIC whether it
woul d assume "such agreenents, which include the agreenent dated
Decenber 31, 2008 between USA Bank and Open Sol utions, Inc.” The
FDI C granted this request on Cctober 7 but stated that it was
extending the option period under 8 4.7(a) for data processing
equi pnent | eases. At no tine did the FDI C purport to extend the
option period under 8 4.8(a) for service contracts.

On Cct ober 29, 2010, a Custoners representative enuil ed
FDI C enpl oyee Robert Schoppe a draft of a "repudiation letter for
OSI" that Custonmers proposed to send to the FDIC. The draft
states in two places that the contracts discussed in the letter,

i ncl udi ng USA Bank's contract with OSI, are subject to § 4.8 of

t he Purchase Agreenent. The draft requests "a transition period
of up to six nonths (approximtely April 15, 2011) to transfer
the respective services to our current service provider to ensure
that custoner service is not disrupted.” On Novenber 1, 2010,
Schoppe notified Custonmers that the October 29 draft "woul d be
accepted as witten."

On Novenber 3, 2010, Custoners emmiled the FDIC a
second draft letter it proposed to send to the FDI C regarding
contracts Custoners desired not to assune, including contract
number 265 with OSI. Custoners' two references to §8 4.8 of the
Pur chase Agreenent remai ned unchanged, but Custoners al so

inserted a statenent that the contracts at issue were subject to



8§ 4.7(a) of the Purchase Agreenent.! Later that sane day,
Custoners formally sent a substantially simlar version of this
letter to the FDIC. The letter states Custoners will not assune
USA Bank's contract with OSI. Neither the formal letter nor any
draft specifically nmentions the two distinct contracts, that is
t he 2005 Agreenment and the 2008 Agreenent.

On Novenber 9, 2010, the FDIC notified OSI that the
FDI C was disaffirmng OSI's contract for "Services: Data
Processi ng Services dated Decenber 31, 2008." The repudiation is
to be effective as of February 3, 2011. The letter nakes no
reference to the 2005 Agreenent, and the FDI C has not
subsequently repudi ated the 2005 Agreenent.?

As noted above, the FDIC signed the Purchase Agreenent
with Customers on July 9, 2010. The 30-day period for rejection
of contracts subject to 8§ 4.8 expired on August 8, 2010, while
the 90-day rejection period for contracts under § 4.7 was
originally set to expire on Cctober 7, 2010 but was extended by
the FDI C until Novenber 6, 2010.

Si nce Custonmers acquired USA Banks' assets, Custoners

and the FDI C have had access to the USA Bank custoner data, which

1. This second draft asks for a transition period ending
February 3, 2011 instead of April 15, 2011

2. OSI indicated that the FDIC may have attenpted to disaffirm

t he 2005 Agreenent on the eve of trial. Since discovery had
cl osed and no adm ssi bl e evidence was introduced at trial on this
point, the court will not consider this purported repudiation in

resolving the clains before the court.
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has al |l owed Custoners to operate the forner USA Bank branches and
service former USA Bank custoners w thout interruption.

The FDIC requires that Custoners integrate USA Bank's
custoner data with Custoners' existing data processing system
Custoners perforns data processing for its non-USA Bank customners
on the version of OSI's DNA systemthat allows the bank to
conduct data processing on its internal conputers. In order to
integrate the USA Bank data with its existing data processing
system Custoners nmust obtain that data in a format conpatible
with that system Custoners has two options for rendering data
into such a format. First, Custoners may access the USA Bank
data and re-enter that information manually into its own conputer
system a process known as "manual deconversion.” Custoners has
sole responsibility for this type of deconversion, and OSI will
not i npose any charge on Custoners for doing so. Custoners
second option is to pay OSI to performan "autonated
deconversion” in which OSI's proprietary software is enployed to
place the files in the requisite format. Both parties produced
expert w tnesses who testified that a nanual deconversion, which
is sonetines used, is technically possible although it is nore
ti me-consunm ng and nore prone to error than the autonated
deconversion. The experts disagreed on the anount of tine and
risk involved in manually deconverting the data pertaining to the
former USA Bank's 3,500 custoners.

Custoners alleges that OSI is wongfully depriving

Custoners of its property, that is, the USA Bank custoner data,
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by insisting on an unreasonable price to perform an automated
deconversion. Customers' conplaint requests relief in conversion
and replevin, as well as a declaratory judgnent that it is
entitled to obtain an automated deconversion from OSlI for a
reasonabl e pri ce.

OSl counterclained for breach of the 2005 and 2008
Agreenents and for a declaratory judgnent that Customers has
assuned those agreenents.® S| alleges that Custoners assuned
both agreenments by failing to notify the FDIC of its election to
reject those agreenents within the 30 day option period
applicable to service contracts under 8 4.8 of the Purchase
Agr eenent .

Prior to trial, Custoners noved to dismss OSI's
counterclainms. It argued that OSI |acked standing to assert that
Custoners assuned the 2005 or 2008 Agreenents pursuant to the
terms of the Purchase Agreenent between Custoners and the FDI C
The court explained in a nmenorandum dat ed January 25, 2011, that
8§ 4.8 of the Purchase Agreenent, not 8§ 4.7, applied to the 2005
and 2008 Agreenents because they are service agreenents and not
| eases of data processing equipnent. Taking all of OSI's all eged
facts as true, we reasoned that Custoners did not provide notice
to the FDIC within the 30 day option period defined in § 4.8(a),

and by operation of the Purchase Agreenent, Custoners had

3. OSI has dismssed a third count of its counterclaimin which
it sought to enforce an all eged settl enent agreenment between OSI
and Cust omers.
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automatically assunmed the 2005 and 2008 Agreenents. The court
determned it would be inequitable to find that, having placed
itself in privity of contract with OSI under the terns of the
Purchase Agreenent, Custoners could avoid liability on those
contracts by claimng OSI |acked standing to rely on the Purchase
Agreenent in pleading its clains. Subsequently, Customers filed
a notion for reconsideration asking the court to reevaluate its
ruling.
.

Customers first clainms that OSI has converted its USA
Bank customer data by refusing to perform an automated
deconversion of that data unless Custoners pays a |arge sumt hat
Custoners contends it is not and should not be required to pay.

Under Pennsylvania |l aw, "Conversion is a tort by which
t he def endant deprives the plaintiff of his right to a chattel or
interferes with the plaintiff's use or possession of a chattel
wi thout the plaintiff's consent and w thout | awf ul

justification.” Pittsburgh Constr. Co. v. Giffith, 834 A 2d

572, 581 (Pa. Super. Ct. 2003). Pennsylvania |aw recogni zes the
tort of conversion as applied to conputer prograns, but has not
specifically addressed conversion of electronic records. See

Conputer Print Sys., Inc. v. Lews, 422 A 2d 148, 156-57 (Pa.

Super. Ct. 1980). However, New York's |aw of conversion, which
is simlar to Pennsylvania's, recognizes that conversion occurs

when a defendant deprives the plaintiff of access to business
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records stored on the defendant's conputer system Thyroff v.

Nationwide Mut. Ins. Co., 864 N E. 2d 1272, 1277-78 (N. Y. 2007).

OSl defends agai nst Custoners' conversion claimby
argui ng that Custonmers has actual possession of the data and that
Custoners can performa manual deconversion at any tine. OS|
al so mai ntains that under 8 9(B) of both the 2005 and 2008
Agreenents, OSI is entitled to receive all future paynents that
wi || becone due under those contracts before it is obligated to
perform an aut omat ed deconversion. Under the 2005 Agreenent, OSI
cal cul ated this amount as over $1.2 mllion.

OSI and Custoners agreed that one party, hol ding
anot her's property, may not condition the return of that property
on the other paying an unreasonable sum This has | ong been the

| aw i n Pennsylvania. See Lowenstein v. Bache, 41 Pa. Super. 552

(Pa. Super. C. 1910) (citing Astley v. Reynolds, 2 Strange 916).

Wiile OSI alleges the sumof $1.2 mllion is due under the terns
of the 2005 Agreenent before any automated deconversion takes
pl ace, OSI is incorrect.

A "Deconversion" within the neaning of 8 9(B) of either
t he 2005 Agreenment or the 2008 Agreenent refers only to the
process of noving data froman OSI data processing systemto a
non- OSI data processing system An OSI enployee testified that
t he purpose of 8 9(B) is to define the parties' obligations if a
custoner intended to purchase data processing services froma
different vendor. As noted above, § 9(B) defines "Deconversion"

as atransition "fromthe BI SYS Systemto a non-BI SYS system"”
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Because Custoners seeks to migrate the USA Bank data
fromQOSl's Total Plus systemto OSI's DNA system its desired
deconversion is not within the 2005 or 2008 Agreenent's
definition of "Deconversion." Thus, regardl ess of whether
Custoners is a party to the 2005 or 2008 Agreenment as OS|
al | eges, Custoners' request would not trigger any obligation to
remt all future paynents due under 8§ 9(B) of those contracts.
OSl's insistence on Custoners paying $1.2 mllion before
perform ng an autonated deconversion is not a contractual
obl i gati on owed by Custonmers to OSI

Nevert hel ess, a judgnent in conversion is inappropriate
on these facts. Custonmers does not dispute that it presently has
access to the USA Bank data. Simlarly, there has been no
evi dence that OSI's possession and storage of the data in the
Total Plus format has inpeded Custoners' operation with respect
to the fornmer USA Bank's custonmers or data. Custoners has
"possessi on” of the data because it has full access to that data
in its business operations. There has been no evidence that OSI
will restrict Custoners' access to the USA Bank data in the
future.

To the extent Custoners desires to "possess” the data
by storing and accessing it in a different format, it my do so
regardl ess of OSI's negotiating position. Significantly,
Custoners acknow edges that it is not entitled to an autonated
deconversion for free and concedes that OSI is entitled to

conpensation if OSI is to performthat service. Furthernore,
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Custoners' expert w tness has not convinced the court that a
manual deconversi on, as opposed to an autonated deconversion,
presents such a high risk of error or is so expensive as to nake
manual deconversion a practical inpossibility. As such,
Custoners has the present capability manually to transition the
USA Bank data onto its conputing platformeven if that option may
be nore expensive and may expose Custoners to sone risk of data-
entry errors. Even automated deconversion, we enphasize, has its
ri sks. Because Custoners has access to its data and nay nove
that data to its own conputers or el sewhere at any tinme, OSl's
refusal to perform an aut omated deconversion at a price agreeable
to Custoners is not an unlawful interference with Custoners
possessi on of the USA Bank data. The 2005 Agreenent does not set
the price for an autonated deconversion, and the court will not
i npose on these sophisticated parties a price or the terns under
whi ch OSI must performthe service with its proprietary software.
Count 11 of Custonmers' conplaint states a claimfor
replevin. Replevin "is a legal formof action ordinarily
enpl oyed only to recover possession or the value of specific
personal property unlawfully withheld fromthe plaintiff plus
damages for its detention.” Brandt v. Hershey, 182 A 2d 219, 221

(Pa. Super. C. 1962). The primary purpose of replevinis to

recover certain identifiable property. See Conmonwealth ex rel.

Anderson v. Fid. & Deposit Co. of M., 811 A 2d 1040, 1042-43

(Pa. Super. C. 2002); Comonwealth v. Dean, 369 A 2d 423, 425

(Pa. Super. Ct. 1976).
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The USA Bank data that Custoners obtained under the
Purchase Agreenent with the FDIC on July 9, 2010 resides on OSl's
data center in the Total Plus format as a result of OSI's
contractual obligation to the former USA Bank. Nonet hel ess,
Custoners has possession of the data in that it has full access
to and use of it. The only issue is the neans of deconversion.
The evi dence establishes that there are two nmechani sns for noving
the purchased data from OSI's data center onto Custoners
conputers in the necessary format: nanual deconversion or
aut omat ed deconversion. Custoners has not proven that it has a
contractual or other legal right to denmand the autonated
deconversion service fromOSI it desires.

Mor eover, Customers has not shown that OSI has
"unlawful Iy wi thhel d* the USA Bank data from Custoners because as
not ed above Custoners has conplete access to and use of that
data, and OSI will not inpede Custoners perform ng a nmanual
deconversion. Accordingly, there is no identifiable property for
Custoners to recover fromQOSI. Custonmers' claimfor replevin
fails.

Finally, in Count Il of its conplaint, Customers
states that it "is entitled to a declaration that OSI is
obligated to deconvert and return Custoners' custoner files, data
and other information.” In order to maintain an action for

declaratory judgnment,* "a plaintiff nust establish an interest

4. Neither the conplaint nor the counterclaimstates whether its
(continued...)
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whi ch nust be a direct, substantial and present interest, as

contrasted with a renote or speculative interest.” Bromwell v.

Mch. Mut. Ins. Co., 716 A 2d 667, 670 (Pa. Super. Ct. 1998).
Custoners has not identified any proper |egal basis to have the
court declare the existence of such an entitlenent. W will deny
Custoners' claimfor declaratory judgnent.

The common thread in each count of Customers' conpl aint
is a request that the court order OSI to perform an automated
deconversion at a nore reasonable price than OSI denands.

Nei t her the 2005 nor 2008 Agreenent sets forth the sum OSI has
demanded to perform an aut onat ed deconversion. |ndeed, neither
the price nor any requirenent of automated deconversi on when
transitioning between two OSI-owned data processing services is
provided for in either Agreenent. Based on the record before us,
Sl is free to set the price to perform "automated deconversi on”
and Customers is free to accept or not accept it, try to
negotiate a better deal, or engage in manual deconversion. On

the facts proven, none of Custoners' theories enpowers the court

4. (...continued)

res pective declaratory judgnment action is based on
Pennsyl vani a's Decl aratory Judgnents Act, 42 Pa. Cons. Stat.

88 7531-7541, or the federal Declaratory Judgment Act, 28 U. S.C
8§ 2201. The court has jurisdiction over both declaratory
judgment clains solely on the basis of diversity of the parties
citizenship and nust therefore apply the law of the forum state.
Liberty Mut. Ins. Co. v. Sweeney, 216 F.2d 209, 210 (3d Gr
1954). As a result, whether these clainms were pleaded under the
Pennsyl vani a decl aratory judgnent statute or its federal anal og,
t he substantive | aw of Pennsylvania applies. See id.; Hanna v.
State FarmFire and Cas. Co., Case No. 06-3242, 2007 W. 2343778,
at *3 (E.D. Pa. Aug. 13, 2007).
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to decree that OSI nust perform an automated deconversion or that
OSI nust do so at a particular price.
L.

Next we turn to Custoners' notion for reconsideration
and Count Il of OSI's counterclaim which require analysis of the
sane two issues: whether 8 4.7 or 8§ 4.8 of the Purchase
Agreenment provi ded Custoners' option period under the Purchase
Agreenment and whet her OSI has standing to base its counterclains
on its interpretation of the Purchase Agreenent. As noted above,
8 4.7 applied to | eases of data processing equi pnent and provi ded
Custoners 90 days to notify the FDI C whether it woul d assunme such
| eases. Section 4.8 applied to all service contracts and al | owed
Custoners only 30 days to notify the FD C whether it would assune
t hose service agreenents. Section 4.8 states that a failure to
provi de any notice within 30 days would result in Custoners
assum ng the service contracts. |n our menorandum and order
dat ed January 25, 2011 we concluded that Customers automatically
assunmed the 2005 and 2008 Agreenents if it did not comunicate
its desire not to assune those contracts within the 30-day option
period created in 8 4.8 and the OSI had standing to bring clains
based on this reading of the Purchase Agreenent.

The 2005 and 2008 Agreenents are clearly contracts for
the provision of services to USA Bank. They are not | eases of
software or other data processing equi pnment. Accordingly,
Custoners was obligated to provide the FDOC with notice within 30

days of July 9, 2010 in order to avoid assum ng those contracts
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under 8 4.8 of the Purchase Agreement. The evidence at the trial
established that Custonmers failed to do so, and by operation of

t he Purchase Agreenent, Custoners automatically assuned those
agreenents.

Section 4.7 of the Purchase Agreenment, we reiterate,
does not apply to the USA Bank's 2005 and 2008 Agreenents with
CSI. The list of contracts the FDIC supplied to Custoners
i ndi cates Custoners had a 90-day option on USA Bank's 2008
Agreement with OSI, suggesting 8 4.7 of the Purchase Agreenent
applied. Yet, Custonmers received and had the opportunity to
revi ew each of the contracts provided by the FDIC and al so had a
copy of the Purchase Agreenment. Moreover, the draft
correspondence that Custoners sent to the FDIC, which the FDI C
revi ewed and approved, explicitly states that 8§ 4.8 of the
Purchase Agreenent applies to the 2008 Agreenent.®> W find that
Custoners was not mstaken in its reference to 8 4.8. Thus,
Custoners was not relying on the FDIC s 90-day rejection
deadl i ne, which enconpasses only contracts under 8§ 4.7 but rather
was fully aware of the 30-day deadline applicable under § 4.8 to
both the 2005 and 2008 Agreenents. It did not reject either the
2005 or 2008 Agreenent within that tinme frane.

Custoners' notion for reconsideration argued that the

2005 and 2008 Agreenents qualified as | eases of data processing

5. Customers' formal correspondence to the FDI C states that both
provi sions apply. A Custoners' enployee testified that
references to 8 4.8 were m stakes. Yet these purported m stakes
carried through nunerous drafts and FDI C revi ew.
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equi pnent wi thin the neaning of the Purchase Agreenent because
OSI aut horized USA Bank to use OSI software in § 10 of those
agreenents. Under the Purchase Agreenent, "Data Processing
Equi prent " i ncl udes "conputer software (and the | ease or
licensing agreenents related thereto) ... owned or |eased by [USA
Bank]." (enphasis added). The 2005 and 2008 Agreenents cannot
be read as involving the selling or |easing of software. Rather,
they are contracts for the provision of data processing services
to USA Bank that incidentally grant USA Bank a |icense to use the
limted software that OSI owned and installed on USA Bank
conputers at the tellers' stations. USA Bank nmade paynents under
the contracts for services OSI perforned, not in exchange for any
software license. The evidence at trial supports the concl usion
that the 2005 and 2008 Agreenents are not |eases of data
processi ng equi pnent. Contrary to Custoners' argunent, 8 4.8 of
t he Purchase Agreenent governed Custoners' option on the 2005 and
2008 Agreenents.

The court has al so considered the argunments with regard
to standing in Custonmers' notion for reconsideration and finds
t hem unpersuasi ve. Section 4.8 of the Purchase Agreenent applied
to the 2005 and 2008 Agreenents. Since Custoners' failure to
provide notice within the tine period specified in § 4.8 of the
Pur chase Agreenent anounted to an assunption of those agreenents,
CSI may hol d Customers accountable for breach of the assunmed 2005

and 2008 Agreenents. Custoners' notion for reconsideration wll
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be deni ed, and judgnent will be entered in favor of OSI on its
decl aratory judgnent claim
| V.
Finally, we consider OSI's counterclaimfor breach of
t he 2005 and 2008 Agreenents. The 2005 Agreenent is governed by
Pennsyl vani a | aw, which requires evidence of a contract, breach
of a contractual duty, and danages to the claimant to prove a

claimfor breach of contract. WIlians v. Nationwide Mit. Ins.

Co., 750 A 2d 881, 884 (Pa. Super. Ct. 2000).

We find on the evidence presented that Custoners has
breached the 2005 Agreenent by failing to pay $103, 976. 89 t hat
OSlI has invoiced for services rendered under the 2005 Agreenent
bet ween July 2010 and February 2011.° Custoners has not shown
that these invoices had been paid, that OSI had not rendered the
services for which the invoices issued, or that the 2005
Agreenent did not require paynent for such services.

OSl al so asserts that Custoners has commtted a breach
or an anticipatory breach of contract by insisting on receiving
an aut omat ed deconversion without tendering all future anounts
that will be due under the contract as required by § 9(B) of the
2005 Agreenment. OSI has calculated its damages as $1, 268, 016. 49,
i ncluding $75,000 for the actual deconversion and $822,714.62 for

paynents that will beconme due under the 2005 Agreenment in the

6. Trial was held on February 24, 2011. The summary of invoices
OSI i ntroduced shows accounts receivabl e through February 16,
2011, but includes a future payable of $22,617.76 that was due
from Custoners as of February 26, 2011
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future. As discussed above, OSI's position hinges on a
m sapplication of 8 9(B) of its own contract. A "Deconversion"
within the meaning of 8§ 9(B) of the 2005 Agreenment refers only to
the process of noving data froma BI SYS data processing systemto
a non-BI SYS data processi ng system which is not what Customers
seeks to do. Accordingly, Custoners' request does not breach or
suggest Custoners will breach its obligations under § 9(B). The
paynent obligations under that section have not been triggered,
and OSI is not presently entitled to all future paynents due
under the 2005 Agreenent.

The 2008 Agreenment provides that it is to be
i nterpreted under Del aware | aw, which |i ke Pennsyl vania | aw,
requires a party asserting breach of contract to prove the
exi stence of a contract, the breach of a contractual obligation,

and damages. See VLIWTech., LLC v. Hew ett-Packard Co., 840

A 2d 606, 612 (Del. Super. C. 2003). Osl failed to disclose

i nformation about its all eged damages under the 2008 Agreenent in
response to Custoners' discovery requests, and evi dence on that

i ssue was excluded in response to Custoners' notion in |imne.
See Fed. R Civ. P. 37(c). OGSl did not prove any breach of or
any damages under the 2008 Agreenent, and thus, OSI's clai munder

this contract has not been proven.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTIA

NEW CENTURY BANK d/b/a : CIVIL ACTION
CUSTOVERS BANK )

V.
OPEN SOLUTI ONS, | NC. NO. 10- 6537

ORDER

AND NOW this 7th day of March, 2011, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of plaintiff New Century Bank d/b/a Custoners
Bank for reconsideration of this court's Menorandum and O der
dat ed January 25, 2011 is DEN ED.

BY THE COURT:

/s/ Harvey Bartle II]

C J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANTIA

NEW CENTURY BANK d/b/a : CIVIL ACTION
CUSTOVERS BANK :
V.
OPEN SCLUTI ONS, | NC. NO. 10-6537
JUDGVENT
AND NOW this day of March, 2011, based on the

f oregoi ng Findi ngs of Fact and Conclusions of Law, it is hereby
ORDERED t hat :

(1) judgnent is entered in favor of defendant Open
Solutions, Inc. and against plaintiff New Century Bank d/b/a
Custoners Bank on the claimof plaintiff for conversion in Count
| of the conplaint;

(2) judgnent is entered in favor of defendant Open
Solutions, Inc. and against plaintiff New Century Bank d/b/a
Custoners Bank on the claimof plaintiff for replevin in Count 11
of the conpl aint;

(3) judgnent is entered in favor of defendant Open
Solutions, Inc. and against plaintiff New Century Bank d/b/a
Custoners Bank on the claimof plaintiff for declaratory judgnent
in Count Il of the conplaint;

(4) judgnent is entered in favor of defendant Open
Solutions, Inc. and against plaintiff New Century Bank d/b/a

Custoners Bank in the amount of $103,973.89 on the clai mof



def endant for breach of contract in Count | of the counterclaim
and

(5) judgnent is entered in favor of defendant Open
Solutions, Inc. and against plaintiff New Century Bank d/b/a
Custoners Bank on the claimof defendant for declaratory judgnent
in Count Il of the counterclaimfor a declaration that plaintiff
New Century Bank d/ b/a Customers Bank has assuned and is bound by

the contract between USA Bank and Open Solutions, Inc.'s
predecessor in interest, BISYS, dated August 31, 2005 and by the
contract between USA Bank and defendant Open Sol utions, Inc.

dat ed Decenber 31, 2008.

BY THE COURT:

/s/ Harvey Bartle II]

C J.



